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	[bookmark: Start] CO-DEVELOPMENT AGREEMENT 






A co-development agreement is an agreement that defines the framework between the parties in relation to the development of a new solution (or products). 

The agreement defines the scope of work to be developed, the ownership rights and the right of use to the developed solution (or products) as well as the contributions that each party will make, including IPR.  

This template should be used taking into consideration that it should be adjusted to the specific project and the parties. In particular, it should be assessed if ownership to the developed solution should be jointly owned or if such rights should only belong to one of the parties (or be split between the parties). The template assumes that the developed rights (defined as “Foreground Rights”) are jointly owned. 










Important Information 
The template documents are produced by Lundgrens Law Firm P/S (lundgrens.dk) and are provided for general information purposes only. Each user of any of these template documents is solely responsible for the contents of such documents and assumes all risks in connection with such use. Users should not use any of these template documents without first seeking legal and other professional advice. The provision of these template documents (and the information contained herein) do not constitute legal advice or opinions of any kind. Lundgrens Law Firm P/S as well as Clean Solutions and Industriens Fond will not be liable for any damages, losses or causes of action of any nature arising from any use of these template documents or the provision hereof.
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This Co-Development Agreement (hereinafter “Agreement”) is made on the ¦[date]| between


¦[Name]|
¦[Address]|
¦[City]|
[Country]
[Business Registration No.]
(hereinafter (“[●]”)

and

[Name]
[Address]
[City]
[Country]
[Business Registration No.]
(hereinafter (“[●]”)

(collectively the “Parties” and individually the “Party”) 

WHEREAS[endnoteRef:1]  [1:  The description should be amended to reflect the specific circumstances and agreements that have been entered into so far by the parties.   ] 


(A) 	[●] develops [manufactures/markets] [●];

(B) 	[●] develops [manufactures/markets] [●]; 

(C)		[●] and [●] have entered into a [NDA/LoI/MoU/Co-operation Agreement on [date] concerning the Project [include description of Project]];  

(D) 		[●] and [●] have identified the need to develop [include description of research and development project] for the purpose of the Project; and

(E)		the Parties – as a consequence of the above – wish to enter into this Agreement covering the framework of the cooperation concerning such research and development activities; 

[bookmark: _Toc179014993][bookmark: _Toc179959984]NOW THEREFORE THE PARTIES HAVE AGREED AS FOLLOWS:    	
[bookmark: _Toc468187822]DEFINITIONS 
[bookmark: _Toc280353714][bookmark: _Toc280353784][bookmark: _Toc280366125][bookmark: _Toc280366161][bookmark: _Toc280353715][bookmark: _Toc280353785][bookmark: _Toc280366126][bookmark: _Toc280366162][bookmark: _Toc280366128][bookmark: _Toc280366164][bookmark: _Toc280353717][bookmark: _Toc280353787][bookmark: _Toc280366129][bookmark: _Toc280366165][bookmark: _Toc280366135][bookmark: _Toc468187823][bookmark: _Ref455479332][bookmark: _Toc211711107][bookmark: _Toc179014995][bookmark: _Toc179959986]¦As used in this Agreement, the following terms shall have the following meaning:
[bookmark: _Toc468187824]“Agreement” means this Co-Development Agreement, including exhibits, as may be amended from time to time in accordance with clause 11.2. 
[bookmark: _Toc468187825]“Affiliate" shall mean in relation to any company, any corporation, firm, limited liability company, partnership, or other entity which directly or indirectly Controls or is controlled by or is under common Control with a Party to this Agreement, where "Control" means possession, whether directly or indirectly through one (1) or more Affiliates, more than fifty percent (50%) of the power to direct or cause the direction of the management of any entity, or equivalent governing body of a corporation, whether through the ownership of voting rights, shares or by contract or otherwise.
[bookmark: _Toc468187826]"Background Rights" means all Confidential Information and IPR developed or acquired by a Party prior to the Effective Date, whether patentable or protectable through trade secret, including without limitation know-how, trade secrets, research plans, reports, market interests, technology, techniques and ideas and all physical material.
[bookmark: _Toc468187827]"Confidential Information" means all technical and other information disclosed by one Party to the other Party, including but not limited to information on Background and Foreground Rights.
[bookmark: _Toc468187828]“Development Project” means the research and development activities, which the Parties have agreed to undertake in relation to the Project pursuant to the terms and conditions of this Agreement. The Development Project is further described in Exhibit [●]. 
[bookmark: _Toc468187829]"Effective Date" shall mean the last date of signature of both of the Parties.
[bookmark: _Toc468187830]"Field of Use" means [field of use] in respect of [●] and [field of use] in respect of [●]. 
[bookmark: _Toc468187831]"Foreground Rights" means Confidential Information or IPR, including without limitation know-how, trade secrets, research plans, reports, market interests, technology, techniques and ideas and all physical/technical materials, resulting from and made during the Development Project.

[bookmark: _Toc468187832]"Project" means [insert description of project] concerning the delivery of [equipment and know-how by the Parties (and possibly other sub-contractors) within areas such as [include description of relevant areas] to [●]] as further outlined in Exhibit [●].
[bookmark: _Toc468187833]“Project Plan” means the description set out in clause 2.2 as amended from time to time by the Parties in writing by mutual agreement.
[bookmark: _Toc468187834]“IPR” means patents, utility models, designs, copyrights, know-how and any other intellectual property rights anywhere in the world, whether patentable or protectable by trade secrets. 


[bookmark: _Toc456276738][bookmark: _Toc468187835]Scope
[bookmark: _Toc468187836]The Parties agree to jointly perform the Development Project in relation to the Project on the terms and conditions set out in this Agreement. 
[bookmark: _Ref455741801][bookmark: _Toc468187679][bookmark: _Toc468187837]The Parties shall work together in good faith to achieve the Development Project and the Parties have agreed to produce a project plan detailing the following matters (“Project Plan”) [amend as necessary]: 

· [identifying the information and materials needed and tasks to be undertaken by each Party]; 

· [the subject matter and the objectives of the Development Project and the success criteria by which a successful completion should be measured, and the manner in which this will be able to achieve the deliverable under the Project];  

· [the expected Foreground Rights and to whom the Foreground Rights shall belong];

· [at the request of either Party, the Background Rights of each Party expected to be included as part of the Development Project]; and

· [the budget for the Development Project as further set out in Exhibit [●]]	
[bookmark: _Toc468187680][bookmark: _Toc468187838]The Parties agree to establish a Project Management Group that shall be responsible for the continued monitoring and management of the Development Project (hereinafter the “Project Management Group”). 
[bookmark: _Toc468187681][bookmark: _Toc468187839]Each Party shall appoint [one (1) individual / two (2) individuals] to represent the Party in the Project Management Group. 
[bookmark: _Toc468187682][bookmark: _Toc468187840]The Project Management Group shall be responsible for the following [amend as necessary]:

· [supervise and manage the Development Project on a day-to-day basis, including budgeting, staffing and facility requirements]; 

· [approve any modifications to the Development Project, and/or the Project Plan];

· [determine whether a successful completion of the Development Project has been achieved]; and  

· [other responsibilities?].
[bookmark: _Toc468187683][bookmark: _Toc468187841]The Project Management Group shall have no authority to amend or modify the terms of this Agreement, which is expressly reserved for duly authorised signatories of each Party. 
[bookmark: _Toc468187684][bookmark: _Toc468187842]All decisions by the Project Management Group shall be unanimous. In the event that the Project Management Group is unable to reach a unanimous decision, the dispute shall be resolved by the Parties.
[bookmark: _Toc468187685][bookmark: _Toc468187843]The Project Management Group shall keep minutes of all meetings and such minutes shall be approved by each Party. 
[bookmark: _Toc456276739][bookmark: _Toc468187844]Costs 
[bookmark: _Ref456276662][bookmark: _Toc468187687][bookmark: _Toc468187845][The costs of the Development Project shall be borne by the Parties as set out in Exhibit [●].
[bookmark: _Ref455746305][bookmark: _Toc468187688][bookmark: _Toc468187846]Except as provided in Exhibit [●] or as agreed otherwise by the Parties in writing, a Party shall not be required to bear any costs associated with the Development Project.]
[bookmark: _Toc468187689][bookmark: _Toc468187847][bookmark: _Ref455746307][Alternatively to clauses 3.1-3.2: In consideration of the joint purpose of the Development Project, each Party shall – unless otherwise agreed by the Parties in writing – bear its own costs and expenses in connection with the Development Project, including, but not limited to, salaries of employees, materials, travel expenses etc.]

[bookmark: _Ref456079168][bookmark: _Toc456276740][bookmark: _Toc468187848][bookmark: _Toc324407562]Ownership 
[bookmark: _Toc468187691][bookmark: _Toc468187849][bookmark: _Ref212006251]Each Party shall exclusively own its Background Rights and no right or license to any such Background Rights shall be created, by virtue of the Development Project or of this Agreement. 
[bookmark: _Ref455748170][bookmark: _Toc468187692][bookmark: _Toc468187850]The Parties shall jointly own all Foreground Rights resulting from the Development Project, whether made solely by a Party or jointly by the Parties[endnoteRef:2]. [2:  The Agreement stipulates joint ownership to Foreground Rights. This may not always be the ideal solution and as an alternative, it may be agreed that ownership to Foreground Rights shall belong to one Party or be divided between the Parties. The provisions concerning right of use, protection and enforcement must be amended to reflect such changes.
] 

[bookmark: _Toc468187693][bookmark: _Toc468187851]A Party shall not pledge, sell or otherwise dispose of its interest in Foreground Rights to third parties without the other Party’s prior written consent. 
[bookmark: _Ref456077965][bookmark: _Toc468187694][bookmark: _Toc468187852]Licensing of Foreground Rights to third parties shall require the prior written agreement between the Parties setting out their respective rights and obligations, including without limitation, the distribution of licensing costs and income.    
[bookmark: _Toc280353733][bookmark: _Toc280353803][bookmark: _Toc280366145][bookmark: _Toc280366181][bookmark: _Toc280353737][bookmark: _Toc280353807][bookmark: _Toc280366149][bookmark: _Toc280366185][bookmark: _Toc280353739][bookmark: _Toc280353809][bookmark: _Toc280366151][bookmark: _Toc280366187][bookmark: _Toc280353741][bookmark: _Toc280353811][bookmark: _Toc280366153][bookmark: _Toc280366189][bookmark: _Ref455414550][bookmark: _Toc456276741][bookmark: _Toc468187853][bookmark: _Toc211711109][bookmark: _Toc324407563]RIGHT of USE  
[bookmark: _Ref456077840][bookmark: _Toc468187696][bookmark: _Toc468187854][bookmark: _Ref455405637]A Party shall be entitled to [exclusively] use the Foreground Rights within its Field of Use. 
[bookmark: _Ref456078660][bookmark: _Toc468187697][bookmark: _Toc468187855]Each Party hereby grants to the other Party the non-exclusive right to use its Background Rights free of charge, but only as strictly necessary to perform the Development Project. 
[bookmark: _Ref456079202][bookmark: _Toc468187698][bookmark: _Toc468187856]Each Party hereby grants the other Party a non/exclusive, royalty/bearing, non/transferable right to use its Background Right, but only as strictly necessary to enable the other Party to use the Foreground Rights within its Field of Use. The terms and conditions of the right of use shall be set out in a separate agreement between the Parties. 
[bookmark: _Ref456079228][bookmark: _Toc468187699][bookmark: _Toc468187857]The Background Rights may not be transferred by the receiving Party to any third party without the prior written consent of the supplying Party.	
[bookmark: _Ref456077183][bookmark: _Toc468187700][bookmark: _Toc468187858]No right to use any Background Rights is granted by one Party to the other under the Agreement except as expressly set out in clauses 5.2-5.3.
[bookmark: _Ref456079254][bookmark: _Toc456276742][bookmark: _Toc468187859]Protection  
[bookmark: _Toc468187702][bookmark: _Toc468187860]The Parties shall decide, by mutual agreement, whether to file for or maintain patent or other IPR protection of the Foreground Rights.
[bookmark: _Toc468187703][bookmark: _Toc468187861]If the Parties decide to file for or maintain patent or other IPR protection of a Foreground Right, the Parties shall agree which Party shall conduct the activities in the names of and on behalf of both Parties. The Parties shall equally bear all costs resulting from these activities.
[bookmark: _Toc468187704][bookmark: _Toc468187862]If a Party declines to bear its share of the costs associated with filing for or maintaining patent or other IPR protection of a Foreground Right, the other Party may conduct the activities in its own name and at its own expense. The declining Party shall retain its rights set out in clause 5.1 in respect of the patent or other IPR protection, but shall lose its rights and obligations under clause 4.6 in respect of the patent or other IPR protection.
[bookmark: _Ref456079277][bookmark: _Toc456276743][bookmark: _Toc468187863][bookmark: _Ref455414523][bookmark: _Ref455414536][bookmark: _Ref455414622][bookmark: _Ref455414656]enforcement 
[bookmark: _Toc468187706][bookmark: _Toc468187864]The Parties shall decide, by mutual agreement, whether to take action against an infringement of the Foreground Rights by a third party.
[bookmark: _Toc468187707][bookmark: _Toc468187865]If the Parties decide to take action against an infringement of a Foreground Right by a third party, the Parties shall decide which Party shall control the activities in the names of and on behalf of the Parties. The Parties shall equally bear all costs and income associated with such action.
[bookmark: _Toc468187708][bookmark: _Toc468187866]If a Party declines to bear its share of the costs associated with the action taken against an infringement of a Foreground Right by a third party, the other Party may decide to take such action in its own name, controlling the action and bearing all costs associated with and obtaining all income resulting from the action.
[bookmark: _Ref456079292][bookmark: _Toc456276744][bookmark: _Toc468187867]Confidentiality 
[bookmark: _Ref456078029][bookmark: _Toc468187710][bookmark: _Toc468187868]Each Party shall keep all Background Rights of the other Party and all Foreground Rights strictly confidential and shall not disclose these to any third party without the other Party’s prior written consent.
[bookmark: _Toc468187711][bookmark: _Toc468187869]The obligations set out in clause 8.1 shall not apply to any Background Rights and Foreground Rights that are generally available to the public, obtained in good faith from a third party, independently developed by a Party or required to be disclosed by law.

[bookmark: _Toc456276745][bookmark: _Toc468187870][bookmark: _Ref455414665]Limitation of liability
[bookmark: _Toc468187713][bookmark: _Toc468187871]A Party shall not be liable for any failure to fulfil any term or condition of this Agreement due to an event outside its reasonable control (force majeure). If such event continues for [number] days or more, the non-affected Party may terminate the Agreement by written notice and without liability to the affected Party.
[bookmark: _Ref297119654][bookmark: _Toc468187714][bookmark: _Toc468187872]In no event shall a Party be liable to the other Party for consequential, incidental, special, punitive or exemplary loss, including but not limited to, loss of profit, loss of revenue, loss of business, loss of goodwill, loss of anticipated savings or cost of procuring substitute goods or services.
[bookmark: _Ref456079323][bookmark: _Toc468187715][bookmark: _Toc468187873][bookmark: _Ref297726115]All Background Rights and Foreground Rights are provided “as is”, and neither Party makes any representation or warranty, including without limitation, any representation or warranty of merchantability, fitness for a particular purpose, non-infringement, validity or patentability. 
[bookmark: _Toc456276746][bookmark: _Toc468187874]Term
[bookmark: _Toc468187717][bookmark: _Toc468187875]The Agreement shall commence when signed by both Parties.
[bookmark: _Toc468187718][bookmark: _Toc468187876][bookmark: _Ref296502946]Either Party may terminate the Agreement with a written notice of [number] days to the expiry of a [month/quarter] to the other Party. 
[bookmark: _Toc468187719][bookmark: _Toc468187877]Either Party may terminate the Agreement by written notice to the other Party, effective immediately, if the other Party fails to remedy any material breach of the Agreement within [number] days of receiving written notice of such breach or if the other Party enters into insolvency proceedings.

[bookmark: _Toc456276747][bookmark: _Toc468187878][bookmark: _Ref455414564][bookmark: _Ref455414671][bookmark: _Ref455414680][bookmark: _Ref455414688]Miscellaneous
[bookmark: _Toc468187721][bookmark: _Toc468187879]The Agreement contains the entire understanding of the Parties with respect to the Development Project [except that the Parties have entered into separate agreements concerning the Project, which shall be governed by such agreements].  
[bookmark: _Ref456276592][bookmark: _Toc468187722][bookmark: _Toc468187880]The Agreement may not be amended except by written agreement signed by both Parties.
[bookmark: _Ref456079403][bookmark: _Toc468187723][bookmark: _Toc468187881]The provisions of clauses 4, 5.1, 5.3-5.4, 6-8, 9.2-9.3, 11.3 and 12 shall survive termination of the Agreement for any reason.
[bookmark: _Ref456079377][bookmark: _Toc456276748][bookmark: _Toc468187882]
Governing LAW AND ARBITRATION
[bookmark: _Toc468187725][bookmark: _Toc468187883][bookmark: _Ref212005410]This Agreement and any dispute arising out of or in connection with this Agreement shall be governed by and construed in accordance with the laws of Denmark, excluding conflict of law principles.
[bookmark: _Toc468187726][bookmark: _Toc468187884]Any dispute between or by Parties arising out of or in connection with this Agreement shall be finally settled by arbitration in accordance with the rules of the Danish Institute of Arbitration (Danish Arbitration). The arbitration procedure shall take place in [●] and shall be carried out in the [English] language. 
[bookmark: _Toc468187727][bookmark: _Toc468187885]The proceedings and any award shall be kept confidential by the Parties. 

[bookmark: _Toc456276749][bookmark: _Toc468187886]SIGNATURES
[bookmark: _Toc468187729][bookmark: _Toc468187887]This Agreement is signed in [●] original copies, one for each of the Parties.

	¦[Place]|, on ¦[Date]|:
	
	¦[Place]|, on ¦[Date]|:

	For ¦[●]|:
	
	For ¦[●]|:

	
	
	

	
	
	

	
	
	

	¦[Name and Title]|
	
	¦[Name and Title]|






[bookmark: _Toc468187888]References


[bookmark: _Hlk521927549][bookmark: _Hlk521927550][bookmark: _Hlk521927874][bookmark: _Hlk521927875][bookmark: _Hlk521927932][bookmark: _Hlk521927933][bookmark: _Hlk521928035][bookmark: _Hlk521928036][bookmark: _Hlk521928068][bookmark: _Hlk521928069][bookmark: _Hlk521928085][bookmark: _Hlk521928086][bookmark: _Hlk521928123][bookmark: _Hlk521928124][bookmark: _Hlk521928147][bookmark: _Hlk521928148][bookmark: _Hlk521928170][bookmark: _Hlk521928171]
[bookmark: _GoBack][image: ]                  This project was funded by the European Union´s COSME Programme (2014-2020).	
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